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VEST MRAN A HGHLANDS GONSERVANCY, ET AL

Deci ded March 17, 2000

Petition for award of costs and expenses, including attorney fees,

Petiti
1

under 30 US C ' 1275(e) (1994), and inpl enenting regul ati ons.
on deni ed.
SQurface Mning Gontrol and Recl amation Act of 1977:

APPEARANCES

BEnf or cenent .

Attorney Fees/ Qosts and Expenses: Sandards for
Anard--Surface Mning Gontrol and Recl amati on Act
of 1977. dtizen's Gonplaints: General ly

A petition for an anard of costs and expenses,
including attorney fees, under 30 US C ' 1275(e)
(1994), and its inplenmenting regulations, 43 CF. R
"' 1290-1296, w il be denied where the petitioners
fail to establish their entitlenent to an award by
show ng a causal nexus between their forrmal appeal
of CBM's determnation that a Federal court

i njunction barred the agency fromtaking action on
their citizen's conplaint and the reclanation
agreenent reached by the Sate and an affiliate of
the coal conpany naned in the citizen' s conpl ai nt
whi ch provided the ultinate relief sought in the
conpl ai nt .

94-7- WH

L. Thomas Gal | onay, Esq., Boul der, ol orado, and Vél ton D
Morris, Jr., Esq., Charlottesville, Mrginia, for petitioners; Vdyne A
Babcock, Esq., Gfice of the Solicitor, US Departnent of the Interior,
P ttsburgh, Pennsylvania, for the Gfice of Surface Mning Recl anation and

(AN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR S

h Novenber 3, 1995, the Wést M rginia H ghl ands Gonservancy and t he
National Wldlife Federation filed a petition wth this Board for an award
of costs and expenses, including attorney fees, pursuant to section 525(e)
of the Surface Mning Gontrol and Recl anation Act of 1977 (SMRY), 30
USC ' 1275(e) (1994), and its inplenenting regulations, 43 CF. R "'

4. 1290- 4. 1296.

entitled to

such an anard as a result of their prosecution of a
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citizen's conplaint before the Gfice of Surface Mning Recl anation and
Enforcenent (C8V), which culmnated in a Septenber 15, 1995, Board order
dismssing as noot their appeal (1BLA 93-392) of CBMIs decision not to take
action in response to the conpl ai nt.

Petitioners initiated the action underlying the fee request on
Novenber 17, 1992, by filing a citizen's conplaint wth CBMs Charl eston
FHeld Gfice (O charging that the Attston Gonpany (Fttston) and its
affiliates owned or controlled Careers, Inc. (Gareers), and ZY Goal Gonpany
(ZY), which had unabated violations of the surface mning laws at five
sites previously permtted to Careers and ZY. The conpl aint further
alleged that Fttston had failed to disclose its relationship to Careers
and ZY in permt applications, that the Wst M rginia Departnent of
Environnental Protection (WDEP) had failed to bl ock the issuance of
permts to Attston, and that WDEP had i nproperly granted permts to the
conpany and its affiliates notw thstandi ng the outstandi ng infractions, all
inviolation of SMIRA Federal regulations, and the approved Vst Mrginia
surface mning program The conpl aint requested that C8Vibegi n appropriate
proceedi ngs under 30 CF.R ' 843.21 to rescind or cause WLCEP to rescind
the inprovidently granted permts until the violations had been abat ed.

The conplaint detailed the violations on the sites and the purported
rel ati onshi ps between Fttston, Careers, and ZY, and provi ded supporting
docunent at i on.

The processi ng of petitioners' conplaint was del ayed due to the
uncertainty created by a February 24, 1992, injunction issued by the US
Dstrict Gurt for the Vestern Dstrict of Mrginiain Rttston Goal (. V.
Lujan, No. 91-0006-A (WD Va. Feb. 24, 1992) (the Mrginia injunction),
which CBMinterpreted as prohibiting the agency fromtaki ng enforcenent
action against Fttston based on violations of entities owed or control | ed
by Pittston, wthout giving Pittston a hearing to determne whether it was
directly responsible for the violations at issue. I/ n January 28, 1993,
GHOforwarded the citizen's conplaint to WOEP with an advi sory
expl anation of the Mrginia injunction but did not invoke the nornal 10-day
notice procedures. 2/ QG+Onotified petitioners of this action and its
interpretation of the Virginia injunction on February 1, 1993.

1/ After a hearing on the nerits of the action, the district court
dismssed the case for lack of jurisdiction but left in place an expanded
i njunction precluding CGBMfromappl yi ng the ownership and control rule to
P ttston pending an appeal to the court of appeals. The US ourt of
Appeal s for the Fourth Arcuit affirned the district court's dismssal of
the case on rt. 6, 1995. PRittston Goal (. v. Babbitt, 66 F.3d 714 (4th
dr. 1995).

2/ (BMstates that WIDEP subsequent |y advised GH-Othat the Sate had been
|nvest|gat|ng Pittston's relationship wth Careers and ZY for sone ti ne,
and that petitioners had obtai ned nost of the information supporting the
citizen's conpl ai nt from WDEP.
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Petitioners requested infornmal reviewof GHOs action on February
10, 1993, arguing that CHO shoul d have issued a 10-day notice to the Sate
and sinply afforded Rittston the hearing required by the Mrginia
injunction. On March 22, 1993, the Assistant Deputy Orector, C8V) uphel d
t he CH-O deci si on expl ai ning that, because the 10-day notice process
required CBMenforcenent if the state regulatory authority failed to act,
it woul d have been inappropriate for CGBMto start the process if it was
unprepared to fol low through on the action. The Assistant Deputy DO rector
al so noted that the hearing required by the injunction was on Pittston's
direct liability for the violations, notw thstandi ng the ownershi p and
control regulations, not on the validity of the violations cited agai nst
the controlled entity or Fittston's link to the entity. C8Madvi sed
petitioners that it did not possess sufficient evidence of Pittston's
responsibility for the mnesites to proceed agai nst the conpany directly
but that it was continuing to investigate that possibility.

h March 26, 1993, petitioners appeal ed the Assistant Deputy
Drector's decision, namng both CBVMand Rttston as respondents (IBLA 93-
392). Intheir statenent of reasons for appeal, petitioners raised the
issue of the proper interpretation of the Mrginia injunction, specifically
whether it precluded the initiation of the 10-day notice procedures in this
case. They challenged CBVIs failure to process their request to bl ock
i ssuance of new permits to Rittston and its refusal to take other actions,
including issuing initial notices to Pttston under 30 CF. R ' 843.21(a)
(procedures for inprovidently granted Sate permts) and taking steps to
rescind permts inprovidently furnished to Pittston and its subsidiari es,
actions assertedly not affected by the injunction.

In response, in addition to addressing the nerits of the appeal,
Pittston al so chal l enged petitioners' standing to bring the appeal. C&M
focused solely on the nerits, contending that the Mrginia injunction
barred the relief petitioners demanded and that it had taken no enfor cenent
action inthis natter because its investigation had di scl osed no owner shi p
or control relationship between Pttston and ZY or Careers.

h Septenber 29, 1993, Fittston filed a notion for summary
di sposi tion based on petitioners' alleged | ack of standi ng which
petitioners opposed.

(ont enpor aneousl y wth the prosecution of their citizen' s conplaint,
petitioners' counsel also net wth WECEP to try to persuade the Sate to
take action based on the allegations in the conplaint. A though the Sate
refused to take the requested enforcenent actions, VWICEP began negoti ati ng
site reclanati on with Vandal ia Resources, Inc. (Vandalia), a Fttston
subsidiary interested in remning the five ZY and Careers mining sites.
During the course of these negotiations, the WDEP Orector consulted wth
petitioners' counsel about various provisions proposed as part of the
reclamation agreenent. n Decenber 8, 1994, WDEP and Vandal i a, executed a
Mtigation and Recl anati on Agreenent (reclamation agreenent) in which
Vandal i a agreed to reclaimthe ZY and Gareers sites in exchange for whi ch
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the Sate agreed to accept the reclanati on as conpensation for any
liability of Pittston or its subsidiaries for civil penalties associated
wth the permts. The agreenent al so stated that it did not constitute any
adm ssion of ownership or control over the ZY and Careers mining
oper at i ons.

h August 7, 1995, PFittston filed a notion to dismss the appeal
because the recl anati on agreenent had settled Pittston's alleged liability
for the outstanding violations and recl anati on obligations at issue in the
appeal and thus rendered noot any further proceedings on the citizen's
conplaint. Petitioners responded, conceding that the nerits of the appeal
were noot. They clai ned, however, that the reclanati on agreenent enanated
fromtheir conplaint and Board appeal, an all egation which A ttston deni ed.

By order dated Septenber 15, 1995, the Board granted Fttston's notion and
di smssed the appeal .

h Novenber 3, 1995, petitioners filed their petition for an anard of
costs and expenses, including attorney fees, under section 525(e) of SMIRA
30 USC ' 1275(e) (1994), and its inplenenting regul ations, 43 CF. R "'
4. 1290-4. 1296, seeking $39,257.50 in fees and $939. 39 i n expenses for work
perforned. They asserted that they were eligible for and entitled to an
award because their conplaint had conpel | ed the actions taken by WDEP
resulting in the settlenent agreenent and the reclamation of the abandoned
mnes. They al so provi ded docunentati on addressing the tine expended, the
reasonabl e hourly rates, and the costs incurred.

Inits answer to the petition, CBMasserted that petitioners had
failed to nake a substantial contribution to the determnation of the issue
before the Board, i.e., the validity of CBMs interpretation of the
Mrginiainunction, or any issue raised intheir citizen's conplaint. CaM
disputed petitioners' clains that they had achi eved success on the nerits
and contributed to the determination of the rel evant issues through the
reclamation agreenent, pointing out that petitioners were not parties to
the agreenent, that Pittston had denied that they played any role in the
negotiation or execution of the agreenent, that the issue of PFittston's
ownership or control of the Careers and ZY mining operations had not been
resol ved by the agreenent, and that the agreenent had not arisen fromthe
theories they had espoused. 3/ (BMargued that, given the | ack of
resol ution of the sole issue before the Board and petitioners' failure to

3/ Based on the legal citations in the agreenent, C8M specul ated t hat
WODEP had used the Sate's water pollution control act as | everage to
negotiate the recl anati on agreenent, noting that the agreenent indicated
that the Sate required mtigation for any destruction or adverse inpact on
water resources, and that Pittston or its affiliates had pendi ng surface
mning permt applications proposing to destroy or adversely affect water
resources. (BMsuggested that the Sate conditioned approval of the
permts on reclamation of the ZY and Careers minesites as mtigation for
adversely affecting water resources, and that the reclamati on agreenent
therefore could not be construed as a determnation that Fttston was
responsi bl e for the sites.
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establ i sh any success on the nerits because site recl anati on was
attributable to the Sate, petitioners were not eligible for or entitled to
fees and expenses under any reasonabl e interpretati on of the applicabl e
regul ations. CBMfurther naintained that petitioners' request for paynent
i ncl uded unconpensabl e itens includi ng paynent for work conducted in a
forumseparate fromthe Departnent of the Interior and unnecessary to
naintaining its Departnental actions, conpensation for litigating issues
solely wth parties other than CG8M remuneration for undocunented tine, and
reconpense at an inproper hourly rate for work perforned by one of
petitioners' counsel.

Thereafter, the Board i ssued a decision in Kentucky Resources
GQouncil, Inc. v. 8V 137 IBLA 345 (1997), denying a petition for attorney
fees under SMRA Petitioners sought and recei ved an extension of tine to
fileareply brief inthis case stating that they were eval uating their
petitionin light of that decision.

However, Kentucky Resources Gouncil, Inc., sought judicial review of
the Board s decision, and on February 20, 1998, the US DO strict Gourt for
the Eastern Ostrict of Kentucky issued a decision granting the plaintiff's
notion for summary judgnent and renmanded the petition for fees to the
Secretary for determnation of an appropriate reward. Kentucky Resources
Qouncil, Inc. v. Babbitt, 997 F. Supp. 814 (ED Ky. 1998). Therein, the
court identified three prerequisites for an award of fees under SMRA "a
final order by an appropriate body or judge; and 2) participation in an
“admnistrative proceeding which 3) resulted inrelief.” 1d. at 818. The
court found that the requisite "final order” included a final Board order
di smssing an appeal wthout addressing the nerits of the appeal and
interpreted the term"admni strative proceedi ng" as requiring substanti al
participation in a fornal proceeding before the Board. 1d. at 818-19. The
court held that satisfaction of the third prerequisite entailed "a show ng
that the appeal had sone bearing on the actions ultinately taken by CaM
officials. * * * In other words, there nust be a causal nexus between
[petitioners'] actions in prosecuting the appeal to the Board and the
corrective actions taken by CBM" 1d. at 820 (citations omtted). The
court |ooked to the totality of the circunstances in determning the
exi stence of the causal nexus. |d. at 821. Several recent Board deci sions
have accepted and applied the principles espoused i n Kentucky Resources
Qouncil, Inc. v. Babbitt. See Harvey A Gatron, 146 IBLA 31 (1998);
dtizens Gal Gouncil v. GBM 145 IBLA 304 (1998); Hylton v. GBM((h
Reconsi deration), 145 I BLA 167 (1998); Woning Qut door Gouncil, 145 | BLA 63
(1998).

Petitioners and CBMeach fil ed suppl enental pl eadi ngs addressi ng
petitioners' entitlenent to a fee anard in light of the above decisions. 4/
Petitioners argue that their successful admnistrative action in bringing

4/ ¢ hereby grant CBM's notion for leave to file areply brief and
petitioners’ notion for leave to file a surreply brief.
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about Attston's reclamation of the five ZY and Careers mnesites satisfies
the three-part test established in Kentucky Resources Gouncil, Inc. v.
Babbitt and adopted by the Board. Specifically, they assert that they
obtai ned the requisite final order fromthe Board when the Board di sm ssed
their appeal as noot due to the reclamati on agreenent between the Sate and
Vandalia, and that their participation in the adversary proceedi nhgs before
the Board in the underlying appeal fulfills the requirenent that they
substantially participate in an admnistrative proceedi ng before the Board.

Petitioners nmaintain that there is a causal nexus between their
appeal to this Board and the relief obtained on their citizen' s conplaint.
They contend that the causal nexus issue focuses on whet her they obtai ned
sone ul ti mate success fromwhat ever source on the nerits of their conplaint
after filing their appeal wth the Board. They claimthat they secured the
utinate relief they sought in their citizen's conplaint through the
reclamation agreenent in which Fttston's subsidiary agreed to take
responsibility for the outstanding violations at the five mnesites and to
reclaimthose sites, and that their attai nnent of success on the nerits via
the settlenent agreenent, which reflects their input, establishes their
entitlenent to a fee award. Petitioners argue that, under Kentucky
Resources Gouncil, Inc. v. Babbitt, the causal relationship between the
Board appeal and the success on the nerits can be inferred fromthe timng
of the appeal and the relief. Because their Board appeal was pendi ng
during the period of the settlenent negotiations between WLEP and Vandal i a
and when the reclamati on agreenent was signed, petitioners assert that the
appeal is presunptively a contributing factor to the successful outcone
negotiated in the reclamati on agreenent, a presunption allegedy unrebutted
by the record. They further aver that, although their appeal raised a
purely procedural error, it neverthel ess suffices to establish a causal
link to the relief attained through the settlenent since it was an
appropriate response to CBM's order delaying action on their cla mfor
relief, notwthstanding the fact that relief was ultimately attai ned by way
of concurrent Sate enforcenent efforts in which they partici pat ed.

Petitioners al so rebut CBMs objections to their petition, arguing
that their success on the nerits supports an award under the applicabl e
regul ations. They naintain that they nade a substantial contribution to
the success on the nerits despite not being a party to the recl amati on
agreenent, reiterating that their consultations wth the WOCEP DO rect or
during the settlenent process establish that they had a causal effect on
the final agreenent. They di scount as inadequate R ttston's unsworn deni al
that the appeal had any effect on the recl anati on agreenent, pointing out
that Attston woul d not have been aware of their direct invol venent and
i nfluence on the agreenent since their contacts were wth the Sate. The
agreenent's failure to resol ve the ownership and control issue has no
rel evance to the determnation of whether they succeeded on the nerits of
their conplaint, petitioners submt, nor does the Sate's reliance onits
Wter Pollution Gontrol Act undermine the fact that the agreenent required
the conpl ete reclanmation of all five sites, including the elimnation of
hi ghwal | s.
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Petitioners again assert that their appeal was causally related to
the success on the nerits, regard ess of the fact that the relief obtai ned
did not cone fromthe Board or C8M asserting that their conplaint al erted
both CBMand the Sate to Pittston's outstanding viol ations, and that only
CBM's recal citrance in enforcing SMRA shifted the source of relief from
eMto the Sate. S nce they clearly woul d have been entitled to an awnard
if the relief had cone fromC8V petitioners claimthat C8VIs i naction
cannot defeat their fee anard especially given their participation in and
i nfluence on the reclanation agreenent. That they did not prevail on the
i ssue before the Board does not undermine their fee request or reduce the
degree of their success on the nerits of their conplaint, petitioners
submit, because they received the site specific substantive relief they
sought through the reclamation agreenent. They further contend that the
clained anount is reasonabl e, that the tine spent in settlenent
negotiations wth the Sate and in defending their standing to bring their
appeal is conpensabl e, that their records support the tine clained, and
that the hourly rates sought have been previously approved by the Board.
They al so request |leave to file a suppl enental request for fees and
expenses incurred subsequent to the filing of their petition.

I n response, CBMconcedes that petitioners have net the final order
and the success on the nerits conponents of the applicable test. CaM
deni es, however, that petitioners have shown the requisite causal nexus
between their appeal and the nerits relief achieved, asserting that
petitioners' position that the causal nexus can be shown sinply by the
pendency of an appeal contenporaneously wth the achi evenent of success on
the nerits outside of the Board litigation virtually elimnates the
causal ity requirenent. Wiile acknow edging that the timng of an appeal
and settlenent is a relevant factor when looking at the totality of the
ci rcunstances, CGBMinsists that it cannot be dispositive especially if, as
here, the appeal was basel ess and the settlenent resulted from ot her
catal ysts. (BMcontends that the causal nexus finding requires a
determnation that the appeal was necessary and that it contributed to sone
success by the petitioners, neither of which is present here. A though the
Board did not rule on the issue raised in petitioners' appeal, CBVpoints
out that the Board subsequently upheld CBMs interpretation of the Virginia
injunction, a holding that directly refutes petitioners' characterization
of CBMIs position in this case as unnecessarily recal citrant and under m nes
their claamthat their appeal was necessary.

CBMal so disputes petitioners' assertion that their appeal affected
WODHEP s success in obtaining reclamation of the mnesites. It iterates
that the recl anati on agreenent was not based on petitioners’ ownership and
control charges but rather on the mtigation requirenents of the Sate's
water pollution control laws which led the Sate to condition its approval
of Vandalia' s pernmits to remne the ZY and Careers sites, which woul d
adversely inpact water resources, on reclamation of those sites. CaM
asserts that there is no indication that petitioners' appeal of CBMs
failure to process the ownership and control citizen's conplaint in
violation of the Mrginia inunction had any effect on the Sate action.
Even
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assuming that the conplaint ultinately influenced the reclanation
agreenent, as petitioners allege, that would not suffice to establish the
causal connection necessary for an award, CBMsubnits, because the | aw
requires that the proceedi ngs before the Board, not the conplaint, have
sone substantial causal effect on the relief obtained, and no | ogical |ink
between the appeal and the relief achieved can be found in this case. M
further denies that petitioners' appeal influenced Fttston's conduct,
pointing out that Attston disclains any such connection, and that the
facts of this case preclude any such inference. C8Mavers that, |ooking at
the totality of the circunstances, including its justified position and the
absence of any obstruction or inproper del ays caused by erroneous
procedural or substantive decisions onits part, it commtted no errors
warranting an award of fees and expenses and, therefore, no basis for
holding it liable for fees and expenses exi sts.

In a brief surreply, petitioners maintain that GBMhas presented no
evi dence rebutting their clear showng that their efforts during the
pendi ng appeal |ed to the success on the nerits. They restate their belief
that the nere timng of an appeal is sufficient to establish a causal nexus
but add that in this case they have al so presented factual evi dence
denonstrating the causal connection between the Board appeal and the
success on the nerits based on their participation in and influence on the
settlenent negotiations occurring between March 1993 and Decenber 1994.
They explain that their involvenent in the negotiations was based on their
citizen's conplaint to C8Viwhi ch woul d not have renai ned al i ve absent the
Board appeal, and that wthout pending Federal |egal action agai nst
Fittston on the ownership and control of the ZY and Careers sites, WLEP s
ability to enforce a permt bl ock woul d have been hanpered and no
settlenent woul d have resulted. Petitioners further submt that a later
adver se deci sion in another case does not strip their earlier appeal of its
val ue as a catal yst in achieving the success on the nerits.

[1] Section 525(e) of SMRA 30 US C ' 1275(e) (1994), provides
t hat

[wW henever an order is issued * * * as a result of an

admni strative proceedi ng under this chapter, at the request of
any person, a sumequal to the aggregate anount of all costs
and expenses (including attorney fees) as determned by the
Secretary to have been reasonably incurred by such person for
or in connection with his participation in such proceedi ngs, *
* * may be assessed agai nst either party as the * * * Secretary
* * * deens proper.

The i npl enenting regul ations specify that "[a]lny person nay file a petition
for an award of costs and expenses incl udi ng attorneys' reasonably incurred

as aresult of that person's participation in any admnistrative proceedi ng
under the Act which results in* * * (2) Afinal order being issued by the
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Board." 43 CFR ' 4.1290(a). The right to recover an anard fromCaMis
limted by regulation to

any person, other than a pernmittee or his representative, who
initiates or participates in any proceedi ng under the Act, and
who prevails in whole or in part, achieving at |east sone
degree of success on the nerits, upon a finding that such
person nade a substantial contribution to a full and fair
determnation of the issues.

43 CF.R ' 4.1294(h).

There is no dispute that the Board order dismssing petitioners'
appeal as noot satisfies the requirenent that there be a "final order” in
the case, and that their appeal to the Board qualifies as the requisite
participation in an admnistrative proceeding. See Kentucky Resources
Qouncil, Inc. v. Babbitt, 997 F. Supp. at 818-19; Hlton v. GM (O
Reconsi deration), 145 IBLA at 170. Therefore, the inquiry shifts to
whet her petitioners are eligible for and entitled to recel ve an anard of
costs and expenses, including attorney fees, based on their participation
inthe Board appeal . See Natural Resources Defense Gouncil, Inc. (NRDQ v.
CBM 107 1BLA 339, 361, 96 |.D 83, 95 (1989).

The eligibility determnation focuses on whether the petitioners have
shown that they achi eved at | east some degree of success on the nerits.
Id. at 365 96 1.D at 97. Inthis case the ultinate relief sought in
petitioners' underlying citizen's conplaint, i.e., the reclamation of the
five ZY and Careers minesites, was attai ned through the recl anation
agreenent between WCEP and Fittston's subsidiary. See Hylton v. GBM (O
Reconsi deration), supra. S nce petitioners achi eved sone degree of success
on the nerits of their conplaint, they have established that they are
eligible for a fee anard. 1d.

The renai ning question is whether petitioners are entitled to an
award, i.e., whether they nade a substantial contributionto a full and
fair determnation of the issues. NODC 107 IBLAat 368, 96 |.D at 99;
see also Hylton v. G8M((n Reconsi deration), supra. The key to resol ving
this query rests on the exi stence of a causal nexus between petitioners'
actions in prosecuting the Board appeal and the relief obtained, the
determnation of which depends on the totality of the circunstances.

Kent ucky Resources Gouncil, Inc. v. Babbitt, 997 F. Supp. at 820-21. The
nere pendency of an appeal at the tine relief is granted does not suffice;
there nust be a causal |ink between the appeal and the relief attained.
|d. at 819.

In this case, petitioners obtained no relief fromC8M nor did they
establish any error in CBVIs handling of the their citizen' s
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conplaint. 5 Thus, this case is distingui shabl e fromKentucky Resources
Qouncil, Inc. v. Babbitt, wherein all the substantive issues raised in the
underlying citizen's conplaint were addressed and resol ved t hrough a
settlenent between the state and the coal conpany. Seeid. at 817. In
that case, the court found that CBMhad provided the procedural relief
sought in the Board appeal and had erred in handling the underlying
citizen's conplaint. Accordingly, the court predicated the fee anard on
the causal nexus between the prosecution of the appeal and the procedural
relief obtained fromC8V not the substantive relief granted via the
settlenent agreenent. 1d. at 820-21.

The Board cases cited by petitioners simlarly do not support an
award here since, regardl ess of the source of the substantive relief, they
i nvol ve CBMtaking sone or all of the action requested in the citizen's
conpl ai nt such as ordering a Federal inspection (Hyltonv. GM(O
Reconsi deration), 145 IBLA at 169), or a change in CBMs position after the
filing of the appeal (Harvey Gatron, 146 IBLA at 33, 35), or a Board
decision on the nerits reversing GBMs deci si on (Woning Qut door Gounci |,
145 IBLA at 68), plus a finding that the appeal influenced those results.
See Harvey Gatron, 146 IBLA at 35, Hylton v. CGBM (Oh Reconsi deration), 145
IBLA at 171; Woning Qutdoor Gouncil, 145 IBLAat 69. In all these cases
petitioners' citizen's conpla nt and/or appeal pronpted an C8Mresponse
either favorable to the petitioners or erroneous in sone respect. None of
these conditions is present here.

Petitioners neverthel ess nmaintain that they are entitled to an award
regardl ess of the | ack of any CBViw ongdoi ng, change in position, or
renedi al action because the ultinmate relief they sought was obtai ned
through the recl amati on agreenent negotiated between the Sate and
Vandal ia, the terns of which they purportedy affected through
consultations wth the WCEP Drector. Wiile the record establishes that
petitioners' counsel engaged in discussions wth the Sate about the
settlenent (see Cct. 31, 1995, Declaration of L. Thonas Gal loway at 9; QCrt.
8, 1998, Supplenental Declaration of L. Thonas Gal loway at 1-2; Cct. 8,
1998, Declaration of David C Gl laghan), these declarations do not
establish a causal |ink between petitioners' appeal to this Board on the
i ssue of the proper construction of the Mrginia injunction and the
settlenent negotiations or the reclanati on agreenent. The sinpl e pendency
of the appeal during the negotiation period does not denonstrate the
requi site causal nexus between that appeal and the reclamati on agreenent
reached in that unrel ated proceedi ng to which petitioners and CBMwere not
parties, and which neither resol ved the i ssue of Rittston's ownership or
control of the ZY and Careers mini ng operations nor arose fromthe theories
advocat ed by petitioners.

5/ Infact, after this case had been di smssed, the Board explicitly
rej ected the position espoused by petitioners in this appeal and uphel d
CGBMs interpretation of the scope of the Mrginia injunction. See Wst
M rginia Hghlands Gonservancy v. CGBM 136 | BLA 65, 69 (1996); see al so
Wst Mrginia Hghlands Gonservancy, 149 1BLA 106, 112 (1999).
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Furthernore, petitioners' records indicate that the Sate was al ready
pursui ng the negotiations before they filed their March 26, 1993, appeal .
See dient Blling Wrksheet attached to CGct. 31, 1995, Declaration of L.
Thonas Gal loway, at 4 (reference to Mar. 24, 1993, calls re: status of
Sate negotiations). The records al so establish that petitioners began
di scussing various natters wth the Sate as early as Novenber 1992, wel |
before the filing of the appeal. See id. at 1. These facts undermne
petitioners' claimthat their Board appeal had a causal link to the
negoti ations between WOCEP and Vandalia. nsidering the totality of the
ci rcunstances presented here, we find that petitioners have not proven that
a causal nexus exists between the prosecution of their appeal and the
relief achieved. S nce petitioners have not established their entitlenent
to an award of costs and expenses, including attorney fees, we deny their
petition for those costs and expenses.

To the extent not specifically addressed herein, petitioners' other
argunents have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R ' 4.1, the petition for
costs and expenses, including attorney fees, is denied.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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